N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF | OMA
VESTERN DI VI SI ON

KEVI N DAMEL JCOHNSQN,
Petitioner, No. 99Cv4030- DEO

VS. ORDER

JOHN AULT, Warden

Respondent .

This matter is before the Court ona Title 18 U. S. C. Section
2254 notion in this Court. The Court has held several hearings
in this matter and now denies the petition for relief by the
petitioner here.

The Court is persuaded that a chronol ogy woul d be hel pful
in better understanding this cause. The foll ow ng chronology is
appropriate based on the evidence before the Court.

Chronol ogy - Kevin Johnson

Aug. 27, 1993: Def endant al l egedly comm ts burglary,
assault etc.

Sept.1, 1993: Defendant allegedly commts burglary, assault,

etc.
Case #45091
Counts I, Il, IlIl - incidents on Aug. 27, 1993 (went to trial -
gui l ty)
Counts IV - VIII - incidents on Sept. 1, 1993 (these counts

di sm ssed before trial)



Case #45092

Al Counts -

incidents on Sept.l1, 1993 (Went to trial.

Def endant acquitted.)

Jan. 4, 1994:

Jan. 4, 1994:

Jan. 26, 1994:

Feb. 9, 1994:

April 28, 1995:

Jan. 3, 1996:
Mar. 10, 1996:
May 4. 1998:

June 11, 1999:

Motion to Suppress hearing...defense counsel G eg
Jones states he has an alibi wtness who
potentially inpacts both cases (David Jackson). ..
on p.40 of Geg Jones’s deposition, he states
that alibi w tness David Jackson would only help
as to the Sept. 1, 1993 charges (which at one
time were under both case #'s)

G eg Jones files a “Notice of Defenses” listing
David Jackson as a potential alibi witness in
both crimnal case # s 45091 and

45092.

Jury acquits Johnson on Sept. 1, 1993
charges (case #45092)

Johnson convi cted for Aug. 27, 1993 charges (case
#45091)

| owa Ct. Appeal s affirms Johnson’s
convi ction

Johnson files application for post-conviction
relief

Post-conviction hearing held in lowa Dist. C.
Wodbury Cy. and district court subsequently
deni es relief

lowa Supreme Court affirms the district
court’s decision on post conviction relief.

Johnson files §2254 in federal court



On Septenber 6, 2001, this Court entered an Order (Docket
No. 57), setting out that it was persuaded that an evidentiary
hearing should be held in relation to the issue of whether or
not the petitioner here, M. Johnson, has a valid claim for
i neffective assistance of trial counsel because trial counse
did not call one David Jackson as an alibi wtness during
Johnson’s state court trial in Case No. 45091 (August 27th
1993) .

This Court did hold a hearing to evaluate the evidence in
relation to whether or not the petitioner’s hope to have M.
Jackson testify as an alibi wi tness was carefully consi dered by
the state courts and/ or whether or not the evidence in the state
court was sufficient so that this Court could fairly rule on the
matters before it.

There were bottomline, inportant facts that needed to be
clarified even if by sharply conflicting testinony. On the
record before it, prior to the hearing, this Court could not
reconcil e these contrary statenents. As an exanple, on page 56
of trial counsel’s deposition, taken on March 10, 1997, trial
counsel stated that the potential alibi wtness, David Jackson,
did not give himany information regarding the whereabouts of
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t he defendant on August 27, 1993. That statenent, however, is
refuted by the petitioner on page 13 of the transcript of the
hearing held before this Court on July 6, 2000, and further
supported by live testinony of the petitioner at the recent
hearing. On page 56 of trial counsel’s deposition, he again
states that David Jackson never told him anything about the
wher eabouts of the defendant on August 27, 1993. Thi s
statenent, however, is refuted by the testinony of David Jackson
on pages 17, 18, and 19 of Jackson’s deposition, taken on
Cct ober 4, 1996. This Court was persuaded that it was
i mperative that trial counsel, petitioner Johnson, and ali bi
wi t ness Davi d Jackson all be avail abl e for a hearing before this
Court so that each of them could be heard by the others wth
their counsel and this Court aski ng what each of them knew about
the possibility of David Jackson being an alibi witness for the
case invol ving the August 27, 1993 incidents (Case No. 45091).
This Court was persuaded that what each of them said to one
anot her, or both the others, and any pertinent information that
coul d be brought out at such a hearing would allowthis Court to
be much nore i nfornmed, which would enable it to properly rule on

t he overal |l petition.



In the lowa District Court’s Order on page 3, it discusses
the alibi wtness, David Jackson. It sets out that counsel for
Johnson questioned the alibi wtness «credibility because
Jackson, the witness, said that he had tal ked to Johnson about
the alibi before Johnson's counsel interviewed himand because
t he def endant Johnson gave conflicting accounts of where he was
before the Septenber 1 incident. Johnson’s trial counsel was
persuaded that Jackson could give a potential alibi for the
charges rel ated to Septenber 1, 1993 but trial counsel felt that
wi t ness Jackson did not have credi bl e evidence concerning the
i ncidents that took place on August 27, 1993.

The Iowa Court states as a conclusion on page 3:

I f Jones would have been told by Jackson
that Jackson had an alibi for August 27,
1993 incident, Jackson would have been
called as a wtness by Jones [tria
counsel . ]

This, of course, is a statenent by trial counsel that has
been adopted by the lowa Court but one that is strongly
contested by Jackson and Johnson who both say that Jackson was
ready, willing, and able to testify. They both say that he was
ready to appear at the trial; that he was ready to give a good

alibi for the incident on August 27, 1993; and, that Johnson’s
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counsel told Jackson that he did not need him and then sent
Jackson hone. It is contended that Johnson’s counsel told
Johnson, “Jackson is out in the hall, ready to go, but we don't
need him” The lowa District Court also concluded that “[e]ven
Jackson’s statenent to [Johnson’s counsel] about the Septenber
1, 1993 incident anmounted to an alibi only from2:00 a.m to
10:00 a.m” (lowa District Court Order at 3-4). This clause
was pure dicta. Petitioner in this state court case had no
pendi ng charges that were supposed to have happened on Sept enber
1, 1993. The fact that the District Court found his alibi for
t hat day was perhaps shaky and shoul d not be a consideration as
to what the truth was on August 27th, 1993. The lowa Court al so
concl uded t hat Johnson’ s counsel was not ineffective for failing
to call Jackson as a wtness when Jackson’s alibi testinony
“related to a different date.” Jackson and Johnson both di spute
this. 1d. at 6. The fact that Jackson says this is not true in
a post-trial deposition is concluded by the lowa Court to be,
“tentative at best,” and Johnson’s counsel’s “testinony on this
issue is credible.” 1d.

Johnson’ s post-conviction relief next came up before the
Suprene Court of lowa. The lowa Suprene Court on page 3 of its
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Order dated May 4, 1998, discussed the alibi matter and stated:

We concl ude that counsel was not ineffective
for failing to call Jackson as a w tness.

Jones was certain that Jackson’'s ali bi

related to the Septenber offenses, which
were di sm ssed. Therefore, it was not a
breach of &essential duty to testify at

Johnson’s trial on charges for offenses
al | eged to have occurred on August 27, 1993.

Mor eover, even if we believed Jackson woul d
have attenpted to provide an alibi for the
August of f enses, Johnson  cannot show
prejudice occurred as a result of counsel’s
failure to call Jackson as wi tness.

It should be noted that at the post conviction relief
heari ng, Johnson did not hear what trial counsel said, nor was
trial counsel present at Jackson’s deposition.

The lowa District Court in ruling on the post conviction
relief application set out on page 6 of its order as foll ows:

Jones was not ineffective for failing to
call Jackson as a w tness when Jackson's
alibi testinony related to a different date
then the date of the alleged crine being
tried. The credible evidence shows that
Jackson was interviewed by Jones but that
Jackson’ s testinony would not be hel pful to
Johnson. Jackson’s post-trial deposition
testinony is tentative at best. Jones’
testinony on this issue is credible.

The Suprene Court of lowa in denying Johnson’'s post
conviction relief states on page 2 of its order as foll ows:

Kevi n Johnson appeals the district court’s
deni al of his application for postconviction
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relief fromhis 1994 convictions of second-
degree burglary, assault while participating
in a felony, and assault with intent to
commt sexual abuse. He argues the court
erred in assessing the credibility of a
witness and in finding his trial counsel did
not provide ineffective assistance. Ve
affirm

In a single trial information, Johnson
was charged with three offenses alleged to
have occurred August 27, 1993 (second-degree
burglary, assault while participating in a
felony, and assault with intent to conmmt
sexual abuse) and five offenses alleged to
have occurred on
Septenber 1, 1993. He was convicted of the
August of fenses and the Septenber offenses
were di sm ssed.

Johnson appealed and in 1995 his
convictions were affirmed by our court of
appeal s. In January 1996, Johnson filed an
application for post convi ction relief
al | egi ng, anong ot her things, that his trial
counsel provided ineffective assistance by
failing to present alibi wtness David
Jackson.

After consi deri ng t he deposi tion
testinony of Jackson and the in-court
testi nony of Johnson and his trial counsel,
G egory Jones, the district court denied the
application. The court concluded that the
credi bl e evidence showed that when Jones
I ntervi ewed Jackson, Jackson “related facts
to Jones that indicated a potential alibi
for the Septenber 1, 1993 offenses but not

t he August 27, 1993 offenses.” The court
specifically found Jackson’s posttrial
deposition testinony that Johnson, a

lifelong friend, was sleeping at his house
on August 27, 1996 [1993 sic], to be
“tentative at best.” It concluded Jones was
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not ineffective for failing to call Jackson
as a witness at Johnson’s trial.

On appeal [,] Johnson argues the district
court erred in its assessnent of Jackson's
credibility. Johnson further argues the
district court erred in finding his tria
counsel was not ineffective for failing to
call Jackson as a wi tness.

In the petitioner’s pro se pleadings to the Court, the
petitioner sets out that the basis for his appeal is:
There was an alibi [w tness] naned David
Jackson who was ready and willing to testify

that I had nothing to do with this crine.
See January 4, 1994, Motion To Suppress.

[ Further,] that ny [trial attorney] assured
me that David Jackson was outside the
courtroom waiting to testify, when in
reality, [trial counsel] had phoned David
Jackson and told himnot to [appear]. [See
Petitioner’s testinony at recent hearing,
pl us deposition of Cctober 4, 1996].

The Court has set out the various “prinmary issues” in each
step of the proceedings so that it can be clearly shown that the
problemis, as shown by the chronol ogy, that there were two (2)
separate cases. Case No. 45091, which had three counts in it
alleging crinmes that had happened on August 27, 1993, and four

counts in relation to incidents that happened on Septenber 1,

1993, and case No. 45092 which had a nunber of counts, all



alleging crimes to have occurred on Septenber 1, 1993. This
case went trial. The defendant was acquitted, therefore this
case really has no bearing on this petition for relief except
for the fact that it helped to create the confusion as to dates
which was clearly evident during the testinony at the recent
heari ng.

In Case No. 45091, as nentioned above, there were four
counts alleged to have occurred on Septenber 1, 1993. Before
the trial, these four counts were dism ssed. So, Case No.
45091, as it was tried, only involved incidents on August 27,
1993.

Trial counsel, after interview ng the alibi w tness Jackson,
has previously testified that he felt that Jackson had a
reasonable position in relation to providing an alibi for
Septenber 1, 1993. However, trial counsel has flatly clained
that neither the alibi wtness, or the petitioner here, ever
talked to him about an alibi for the petitioner for the
I ncidents that took place on August 27, 1993.

As nentioned above, this contention was hotly contested in
this Court by depositions and other statenments. Therefore, as
set out above, this Court felt it was necessary to have each of
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these three (3) people, the petitioner, his alibi wtness, and
trial counsel all appear at the sane tinme so that they could
each hear each other, and what they had to say, for the first
ti me, and because of this confrontation situation, it would give
this Court sone chance to come up with a well considered
decision in this case.
One of the basic bits of evidence involved what is known
in state court as a, “Notice O Defenses.” |In Case No. 45091
the trial counsel filed a “Notice O Defense” which said in
basi c part:
Pur suant to lowa Rul es of Cri mnal
Procedure, Rule 10(11), the defendant hereby
notifies the State and the court that the
followi ng defense(s) may be relied upon by
the defendant in the trial hereof:
[ The followi ng was witten in | ong hand]
Ali bi, defendant asserts he was at 1614
B. Street, South Sioux City, NE, at the tine
alleged for the crimes. David Jackson, 810

Qmaha Street, Sioux Gty, |owa.

In Case No. 45092, the sanme “Notice O Defense” was fil ed,

and it stated in pertinent part:

[Witten in long hand] Alibi David Jackson
810 Omha St., Sioux Gty, IA Def endant
asserts he was at 1614 B. Street, South
Sioux Gty, NE [At the tinme of the crine].

Trial counsel admts that he filed both of these, “Notices
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of Defense” and included David Jackson, the “alibi wtness,” on
both of these notices of defense. Trial counsel states that he
listed David Jackson as a witness or at least a potential
witness in both cases because he believed Jackson did have
pertinent information about the crinmes involved on Septenber 1,
1993, and at the tinme of filing the notices, both cases had
counts involving that date. He now says that he did not believe
that David Jackson and the petitioner here, Johnson, were
credi ble and that what they knew and what David Jackson woul d
say should not be heard by the jury in the case involving
i nci dents of August 27, 1993, Case No. 45091.

At the hearing held, this Court asked trial counsel if he
regularly refused to use a witness that he hinself was not
persuaded was telling the full truth as he had done in Johnson’s
trial. He stated that he had so acted feeling that he coul d not
present David Jackson as a w tness because of his uncertainties
about Jackson’s truthful ness. He was asked whether or not this
was an i nfringenment on the jury’s duties and whet her or not they
were supposed to decide credibility? He agreed that that was
certainly the usual thing. There is no doubt that if trial
counsel for either side of the case is reasonably sure that one
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of the proffered witnesses is about to commt perjury, there are
a nunber of rules and deci sions which require that trial counsel
take certain steps to bring this matter to the attention of the
court. Johnson’s trial counsel didn't bring that situation to
the attention of the Court, he decided on his own that Jackson
wasn’t going to testify. This Court, after hearing all
evi dence, is persuaded that trial counsel should not have been
maki ng such a decision but should have brought the Court into
it.

The matters that cane up at this Court’s hearing that
chal l enged the findings of the lowa District Court and the
Suprene Court of lowa were presented by the petitioner who
contended that this Court need not show deference to the rulings
of those courts in every instance. Counsel for the petitioner
stated that because of the inappropriate decision of trial
counsel, who had decided that the alibi w tness was not worthy
of being heard by the jury, inportant defense evidence was not
presented. The petitioner contended that the one hope that he
had was that David Jackson would make a good alibi w tness for
hi m He further argued that this Court should grant the
petition because his good defense never got presented to the
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jury and that this entitles the petitioner to relief.

The petitioner, Johnson, testified that at the tine the
trial was going on that trial counsel approached him and said
that the prosecutor had agreed to a plea bargain for a five-year
sent ence. Petitioner said that he flatly told trial counse
that he was not interested in such a plea bargain and that
thereafter, trial counsel was “mad.” The petitioner said he
| ater asked trial counsel where David Jackson was, and that
trial counsel answered, “He is outside. W won’t call himuntil
later.” Petitioner says that the facts show that David Jackson
wasn't really out in the hall because trial counsel had told
himnot to cone. Petitioner says that trial counse
then later told himthat he was not going to call David Jackson
because the state had, “not put on any evidence.” This Court is
sure that since there were two trials, al nost back to back, that
t hese comments di d occur, but neither the petitioner here or his
trial counsel (in both cases) has fully persuaded this Court
t hat when they now recall these conversations they are tal king
about the first or second trial. During proceedings in this
Court, the petitioner asked a pertinent question of why trial
counsel filed a, “Notice O Defense,” namng the alibi wtness
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Jackson on both cases and saying in open court that Jackson was
a good alibi witness, and then | ater on saying that Jackson was
not a good witness. The petitioner said he could not understand
how Jackson could have turned from a good witness into a bad
wi tness wit hout anything el se intervening. No clear explanation
of this was brought to this Court’s attention by trial counsel
for the petitioner.

In the cross-exam nation of trial counsel, he was asked
about a statenent that he had nmade in his previous deposition,
(page 55, lines 23-25, p. 57, lines 21-22) where he admtted
that he did tell the trial judge (Tr. p. 7, line 23, January 4,
1994) in open court that he had a credible alibi wtness for
both cases. Trial counsel stated during the testinony at our
hearing that he was not talking about alibi wtness Jackson at
t hat nonent. This Court finds this testinony hard to accept
because the only witness that was listed on both, “Notices O
Def ense,” was Jackson. The trial court was tal king about ali bi
w t nesses when trial counsel said that this was not M. Jackson
that he was speaking about. This just did not track, and this
Court is not persuaded that trial counsel was deadly accurate
when he nmade that answer.
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The scenario this Court envisioned in ordering that trial
counsel, the petitioner, and the alibi wtness Jackson all
appear so that they could each hear what each other had to say
and would be able refute, challenge, and cross-exam ne each
other did not work out. Jackson did not cone to the Decenber
14, 2001 hearing. Counsel for the petitioner had inforned this
Court sonetime back that he had been in contact with alibi
wi t ness Jackson and t hat Jackson had agreed to conme and testify.
There are several statenents in Jackson's post-conviction
deposition that directly challenge trial counsel’s statenents
concer ni ng whet her or not Jackson coul d provi de a good alibi for
t he August 27 incidents; whether or not Johnson and his trial
counsel had tal ked about this; and, whether or not Jackson was
avai l able and ready to testify at the trial, but as nentioned,
trial counsel wasn’'t asked about Jackson’s deposition and had
never been asked key questions about Jackson’s clains. Trial
counsel was asked these key questions at our recent hearing. He
either denied them or said “I don't renmenber.” That is when
Jackson shoul d have been present.

This Court had discussed these nmatters in other hearings

with these parties; but, as nentioned, felt that the weight of
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t he evidence was a “stand off” and that the only way it coul d be
reconciled was by having them all together. As nenti oned,
Jackson was not there. Hs positions as set out in his
deposition several years earlier were fully known by the Court
and the parties, but these were not going to help the Court get
to the nub of the matter. This Court had this “stand off”
probl em before the | atest hearing and said so and precisely set
out some of the exanples of what the problens were. When
Jackson did not show up, there was no chance for this
confrontation. It had been a tie before the hearing, and
certainly petitioner and trial counsel made sone points. But,
they still did not answer the bottomline tough questions of
what went on between trial counsel and Jackson

A probl em Jackson and the petitioner had never before had
a chance to address arose when a w tness naned Joel MCee, who
was the owner of the Fun Wrld were Jackson was said to have
wor ked on August 27, appeared as a witness and said that Jackson
usually started working at 1:00 p. m each day, that he usually
didn’t show up until about 12:45 p.m, and that 11:30-12:00 was
the earliest he had ever shown up for work at Fun World. The
Court is aware that the evidence here shows that the incidents
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which all egedly took place on August 27 happened early in the
nor ni ng. The testinony that Jackson had nmade at the post-
convi ction hearing was that he had gotten up around 5 o’ clock in
the norning and saw the petitioner, Johnson, sleeping on the
floor of his home when he left to go to work. It would have
been very inportant for Jackson to have been at our hearing to
listen to what Joel McGee had to say and then respond.

The Court is not persuaded that the unanswered MCee
testinony “carried the day,” but it certainly did not help the
petitioner’s position.

This Court stated earlier that there was confusion as to the
dat es of August 27 and Septenber 1. They are only four (4) days
a part, and this Court is not persuaded even though it |istened
very carefully, that any w tness was absolutely sure that what
they were tal king about had to have been on one or the other of
those days. This Court was never persuaded that any w tness had
those trials clearly and separately in mnd each tine they
spoke.

The bottomline is that in the case of Summer v. Mta, 449

U S. 539, 544-45 (1981), the Suprene Court of the United States
sets out as foll ows:
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Section 2254(d) provides:

“(d) In any proceeding instituted in a
Federal court by an application for a wit
of habeas corpus by a person in custody
pursuant to the judgnment of a State court, a
determ nation after a hearing on the nerits
of a factual issue, nmade by a State court of
conpetent jurisdiction in a in a proceeding
to which the applicant for the wit and the
State or an officer or agent thereof were
parties, evidenced by a witten finding,
witten opinion, or other reliable and
adequate witten indicia, shall be presuned
to be correct, unless the applicant shal
establish or it shall otherw se appear, or
t he respondent shall admt--

"(1) that the merits of the factual dispute
were not resolved in the State court
heari ng;

"(2) that the factfindi ng procedure enpl oyed
by the State court was not adequate to
afford a full and fair hearing;

"(3) that the mterial facts were not
adequately developed at the State court
heari ng;

"(4) t hat t he State court | acked
jurisdiction of the subject matter or over
the person of the applicant in the State
court proceedi ng;

"(5) that the applicant was an indi gent and
the State court, in deprivation of his
constitutional right, failed to appoint
counsel to represent himin the State court
pr oceedi ng;

"(6) that the applicant did not receive a
full, fair, and adequate hearing in the
State court proceeding; or

"(7) that the applicant was ot herw se deni ed
due process of law in the State court
pr oceedi ng;

"(8) or unless that part of the record of
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the State court proceeding in which the
determnation of such factual issue was
made, pertinent to a determnation of the
sufficiency of the evidence to support such
f act ual determ nati on, is produced as
provided for hereinafter, and the Federa
court on a consideration of such part of the
record as a whole concludes that such
fact ual det erm nati on is not fairly
supported by the record:

"And in an evidentiary hearing in the
proceeding in the Federal court, when due
proof of such factual determ nation has been
made, unless the existence of one or nore of
t he circunstances respectively set forth in
par agr aphs nunbered (1) to (7), inclusive,
is shown by the applicant, ot herwi se
appears, or is admtted by the respondent,
or unless the court concludes pursuant to
the provisions of paragraph nunbered (8)
that the record in the State court
proceedi ng, considered as a whol e, does not
fairly support such factual determ nation,
t he burden shall rest upon the applicant to
establish by convincing evidence that the
factual determ nation by the State court was
erroneous. "

As set out in the above quote, it is clear that the state
court’s are courts of conpetent jurisdiction and that what they
set out in a witten opinion shall be presuned to be correct
unl ess the petitioner can establish one or nore of the eight (8)
exceptions |listed above.

This Court was well aware of, Summer v. Mata, prior to the

recent hearing, but was persuaded that if all three (3) of these

i ndividuals, trial counsel, the petitioner here, and the ali bi
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wi t ness Jackson, showed up, and everyone had a chance to nake
sure that they knew what the others were saying, that we m ght
devel op a situation which would allow this Court to

conclude that one or nore of these eight (8) exceptions were
present in this case.

This Court was not prepared to, wthout a hearing,

automatically grant the state court the presunption of

correctness that they are entitled to under Summer v. Mata.
Wthout this confrontation, this Court is persuaded that the
petitioner here has not established any one of the eight (8)
above |isted exceptions where Mata and/or the code section do
not apply and presunptions are not controlling.

This Court had been persuaded, before our |atest hearing,
t hat an expansi on of our record m ght put petitioner Johnson in
one or nore of the situations (i.e., nunbers 1, 2, 3, 6, or 8)

| i sted above fromMata and Title 18 U S. C Section 2254(d).

I n absence of the alibi wtness, Jackson, this Court could
not expand the relevant record by statenents nmade from any of
the three (3) so as to have this situation fall under one of the
above-set out “exceptions” to Mata and the statute. It may not
be fair to rule that the petitioner |oses because he coul d not

find Jackson, but as set out on pages 3 and 4 of this order, the
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bottoml| i ne exanpl es of controversy relate to col |l oqui es between
trial counsel and Jackson that Johnson’s nenory of what Jackson
told himare just not sufficient to carry the required burden.

This Court has no alternative but to conclude that none of

t he eight “exceptions” under Summer v. Mata, as set out above,
have been established by the petitioner here.

VWHEREFCRE, | T | S HEREBY CORDERED t hat the petition of Kevin
Danel Johnson (Docket No. 3) is hereby deni ed.

| T 1S FURTHER HEREBY ORDERED that any pending notions in
relation to these proceedi ngs that have not been previously
ruled on, are, by reason of the above Order, hereby denied as
moot .

IT 1S SO ORDERED this day of January, 2002.

Donald E. O Brien, Senior Judge
United States District Court
Northern District of |owa
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